IN THE COURT OF MR. SAHAR ISLAM LEARNED JUDICIAL MAGISTRATE SECTION 30, MODEL TOWN COURTS, LAHORE.

Complaint No.__________/2010
Aqeel Ahmad Malik son of Ahmad Naseem Malik resident of 730/A, Block-E, Canal View Co-operative Housing Society, Lahore. 

versus

1.
Doctor Sandeep Kumar son of Succha Nand resident of Obharo, Dharki, Hyderabad Sind.
2.
Ms. Fehmida daughter of Sana Ullah, Staff Nurse resident of Clark Abad, Kot Radha Kishan, Kasur.
3.
Dr. Ghulam Yassen son of Manzoor Hussain resident of Ali Pur Moozia Road, Muzafar Garh.
4.
Dr. Tariq Rafique son of Rafique Ahmad resident of 3-A, Faisal Town, Lahore
5.
Zia Ul Hassan Bukhari son of Qalb-e-Hassan resident of 434 Gulshan Park, Lahore.
6.
Dr. Mubeen Afzal son of Mohammad Afzal resident of 424 Johar Road, Lahore.
7.
Shahbaz Ahmad son of Mehr Riaz resident of Abid Colony, Hanjarwal, Multan Road, Lahore.
8.
Dr. Ghazanfar Ali Shah son of Syed Saadat Ali Shah resident of 301 West Canal Bank, Lahore.
9.
Dr. Faiza Asghar wife of Javaid Asghar resident of 237-A, Tufail Road, Lahore Cantt., Lahore

10.
Dr. Javaid Asghar son of Muhammad Asghar Sheikh resident of 237-A, Tufail Road, Lahore Cantt., Lahore

11.
Dr. Khalid Hameed son of Abdul Hameed resident of 28-1/B, DHA, Lahore Cantt., Lahore.
12.
Dr. Mohammad Sarwar son of Mian Abdul Majeed resident of 95-K, Model Town, Lahore.
13.
Mr. Zulfiquar Hameed, SSP (Investigation), Lahore.
14.
Mohammad Nawaz, SI, Johar Town, Lahore.
COMPLAINT UNDER SECTION 200 Cr.P.C IN RESPECT OF OFFENCES UNDER SECTION 302/34, 109, 201/420 PPC 

Respectfully Sheweth:-
1. The Complainant, Namely Aqeel Ahmad Malik son of Ahmad Naseem Malik, resident of 730/A, Block-E, Canal View Co-operative Housing Society Limited, Lahore filed an application in respect of the murder of his daughter Eman-e-Malik, aged three years. The Johar Town Police Station recorded FIR No. 982/09 Dated 29.11.2009 under Section 322 PPC and later on offence under Sections, 319, 109, 419, 201/420 and 148/149 were added by the Investigation Officer.
2. The Incident was covered by the news media namely the Daily Times dated 3rd of December, 2009 (Copy enclosed). The Honorable Chief Justice of Lahore High Court, Lahore took Suo Moto notice of the news item.
3. On 03.12.2009, the Chief Justice of Lahore High Court Lahore took notice of the facts and constituted an Inquiry Committee consisting the following as Members:-

· Prof. Dr. Mehmood Shaukat, Chairman;
· Dr. (Rted) Ghulam Shabbir, Member; and
· Dr. Asad Ashraf, Member.

On the same date, the Chief Minister of the Punjab Province also ordered an inquiry into the unfortunately event by a committee consisting of the following members.

· Dr. Nazar Muhammad Chohan, Convernor;
· Dr. Asad Ashraf (MPA);
· Dr. Mushtaq Ahmad Sulehari;
Dr. Asad Ashraf was common in both the Boards of Inquiries. The Committee headed by Dr. Nazar Muhammad Chohan, after inquiring into the matter, found the absence of capacity in the hospital for treating patients, induction of a number of part timers (Dr. Sandiup Kumar for night emergency, etc.,), non availability of machines. They made different recommendations including the registration of Criminal case of man-slaughter against Dr. Fazia Asghar, Managing Director, Doctors Hospital based on confessing her commission/omissions in her statement before the Committee, in her own hand written note. A copy of the minutes of the meeting with annexures are attached. The original shall be sought to be produced before the court from the person having its possession.
4.
The other Inquiry conducted under the chairmanship of Dr. Mehmood Shaukat resulted in the report submitted to the Lahore High Court, Lahore. In addition to the documents annexed with the report, the report submitted that the patient Eman-e-Malik died due to Criminal professional negligence/wrong treatment at the hands of Dr. Sandiup Kumar. The patient came to Doctors Hospital and the responsibility of any negligence of any of its employees was to be shared equally by the Management of the Doctors Hospital Lahore. Copy of the inquiry report and its annexure are attached herewith. The original is present in the record of Writ Petition No. 23337/2009. 
The report submitted by the Committee headed by Nazar Muhammad Chohan was challenged by the Doctors Hospital etc., in Writ Petitioner No. 23796/2009.
5.
A Division Bench of Lahore High Court Lahore, comprising of Justice Khawaja Muhammad Sharif, the Chief Justice and Justice Mian Saqib Nisar, on 17.12.09 noticed that the police had registered a case under Section 322 PPC and Investigating Officer had changed it to Section 319 PPC. The Honourable Bench found that these two sections were not applicable to the case. In view of the application already made on behalf of Aqueel Ahmad Malik, the Complainant, the Honorable Bench directed the Inspector Police to add Section 302 PPC in the case. It was further directed that Ch. Zulfiqar Hamid Senior Superintendent Police (Investigation) may take the file, investigate the matter and appear before the court on the next date. The Honorable Bench recorded that they were satisfied with the report submitted by Prof. Dr. Mehmood Shaukat.

6.
The Doctors Hospital (Pvt.) Ltd. etc. filed CPSLA No. 2510/L/2009 which was heard by Mr. Justice Tassaduq Hussain Jillani and Mr. Justice M.A. Shahid Siddique, Judges of the Supreme court of Pakistan at Lahore on 30-12-2009. Their Lordships were pleased to take note of the absence of Regulatory mechanism in respect of certain minimum standard of quality of services etc. and granted leave to consider.

(a)
Whether the lack of proper regulatory mechanism to monitor the working of privately run hospital is violative of Article 9 of the Constitution?

(b)
Whether is it not in accord with the mandate of the afore-referred constitutional provision to put in place an institution of Accreditation Board which should have the power to grant or refuse accreditation to hospitals to ensure that no one is allowed to open a hospital without the qualified physicians and surgeons, the requisite staff and equipments?

(c)
Whether is it not in the interest of public safety that before accreditation is granted to hospitals, they should declare their scope of working, i.e., whether it is a Cardiac Hospital, Cancer Hospital, Outdoor Hospital and whether it can provide Emergency Services and the said Accreditation Board before granting the requisite licenses should see that the proposed hospital meet the minimum standards required to run such a hospital?

(d)
Whether the functions of the afore-referred Accreditation Board can be entrusted to the College of Physicians and Surgeons of Pakistan or the said functions can be perform by a Medical University or a Consortium of such Universities?

(e)
Whether the provision in the Pakistan Medical & Dental Council Act for the grant of licences is sufficient to ensure that the objects of the said Act are achieved or whether a regulatory mechanism requiring periodical renewal of such licences by a Board of Peers on the basis of laid down criteria is imperative?

(f)
Whether in the face of the findings of the three inquiry reports holding the doctors and staff of duty to be responsible for the death cause, can the petition-Hospital be held vicariously liable and burdened with special costs to be given to the complainant?

(g)
Since public safety is one of the fundamental duties of the State and as the State failed to provide any regulatory mechanism or institutional safeguards with regard to private hospitals, can it be burdened with special costs as the death of complainant’s daughter was partly attributable to this lapse on the part of the State?

(h)
Whether the learned High Court in exercise of its jurisdiction under Article 199 can direct the investigation Officer to add a particular Section notwithstanding the fact that the matter was still under investigation?

Their Lordships were pleased to issue notices to different functionaries to file comments/proposals or concise statements on the issues identified in the Leave granting order and also passed orders that the investigating officer be directed to proceed with the investigations officer be directed to proceed with the investigations strictly on merits uninfluenced by the observations or directions give by the High Court in the order dated 30.12.2009 and submit a report under Section 173 Cr.P.C. in the concerned court within 15 days. The honorable Judges ordered the placement of the case before the honorable Chief Justice of Pakistan, for constitution of a larger bench, while the appeal has been ordered to be fixed for a date in the last weak of February 2010. 

7.
The report of the Senior Superintendent Police sates that to establish the offence of “Qatal-e-amad”, ingredients were not available in the episode; the accused involved did not intend to murder through pre-meditation; the accused acted negligently thereby causing the death of Eman-e-Malik; in absence of intention  to cause death or harm, the act of mistake or fact constitute offence punishable under Section 319 PPC; and murder of any person without any intention to cause death or harm by doing any unlawful act etc., is punishable under Section 302 PPC. No accused was found having Mens Rea in the commission of the offence or ‘Qatal-e-Amd’ and so Section 302-B were found not applicable. Mr. Zia Bokhari, General Manager, Dr. Mubeen Afzal and Shehbaz Ahmad were found guilty of the offence under Section 201/420 PPC; Mr. Javed Asghar, Chairman Board of Directors, Dr. Ghazanfer Ali Shah, Chief Executive and Dr. Tariq Rafiq Consultants Pediatriation were found guilty of offence under Section 322 PPC while Dr. Sundip Kumar, staff nurse Fehmida and Dr. Ghulam Yaseen were found guilty of the offence under Section 319 PPC. The report was submitted before the Hon’ble Lahore High Court, Lahore. Original shall be produced through official custody.

8.
Filing of this Complaint has been necessitated because of the report by the Senior Superintendent of Police (Investigation) Lahore.

9.
The report under Section 173 Cr.P.C, being tainted, fraudulent and partisan, it is submitted that Section 201 PPC deals with causing disappearance of evidence of offences, or giving false information to screen founder. Section 420 deal with cheating and inducing delivery of property. 
Section 300 PPC defines ‘Qatal-e-amd’. It has many parts which are as follows:-

a) with the intention of causing death.

b) with an intention of causing badly injury.

c) by doing an act which in the ordinary course of nature is likely to cause death.

d) OR with the knowledge that his act is so eminently dangerous that it must in all probability cause death.

In the case of (d) a person is said to commit ‘Qatal-e-amd’ even in the absence of Mens Rea.

The Respondents are medical graduates and otherwise also are persons dealing with health problems and medicines. They have the knowledge that two injections of Dormicum and an injection of Pavilion had to cause death of a minor of 3 years age when facility to utilize ventilator meant for children was also not available at the relevant time. The evidence in this respect has been collected and has been either submitted or referred to in the Inquiry Reports and Autopsy Report. The Complainant shall summon the relevant record and witnesses to prove the contents of the report.

10.
The distinction between Section 302 on one side and Section(s) 319 and 322 on the other is that “Qatl-e-amd” includes doing an act with the knowledge that his act is so imminently dangerous that it must in all probabilities causes death while “Qatl-i-Khata is to cause, without intention, harm or death of a persons either by mistake of act or by mistake of fact and Qatl-bis-sabab is where, without any intention, death or harm is caused as a result of an unlawful act. Absence of intention is relevant in respect of offences defined in Section(s) 318 and 319 PPC, whereas presence or absence of Mens Rea in not relevant in respect of offences defined in the later part of the Section 300 PPC. However, knowledge is an ingredient. Doctors having passed MBBS examination and experience are obviously, in the knowledge of effects, side effects and danger of medicines which they prescribe and use for patients. The doctors who entrust the patients to other doctors, here the later are not trained in accordance with requirements, share the knowledge that management of patients by much doctors is imminently dangerous for the patients and which may cause death.      

11.
The Complainant is not repeating the contents of the report to avoiding duplication. Originals of the documents submitted herewith shall be summoned from their legal custodians and the scribes of these documents shall be summoned as witnesses to prove the findings contained in the annexed reports.

12.
The police malafidely, with common conspiracy with other accused, and fraudulently has covered up the matter by refusing to apply Section 302 PPC against the accused in the report submitted under Section 173 Cr.P.C. The prosecution branch has sent back this report with certain objections. As informed, the challan has not yet been submitted to the Court. Hence, the necessity to file Complaint. 
It is therefore, most respectfully prayed that cognizance may graciously be taken for offence against the respondents including under Section 302/34, 109, 201/420 PPC. They may graciously be tried, convicted and sentenced accordingly.

Petitioner

through

Mohammad Azhar Siddique 






       Advocate Supreme Court of Pakistan




    

 Mohammad & Ahmad

                                     (Constitutional, Corporate & Tax Counsel),

      Suite(s) # 1 & 4, Basement, Hafeez Chambers,






     
            85- The Mall, Lahore.
Dated: 31.01.2010
